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STATE OF MINNLESOTA DISTRICT COURT

COUNTY OF ST. LOUIS SIXTH JUDICIAL DISTRICT

Harry R. Welty, Laurence J. Burda,
Dean Davidson, Robert D. Sershon, Court File No. 69DU-CV-09-758

and Art Johnson.
Plaintills
v

Independent School District No. 709,
Duluth, and Johnson Controls, Inc.,

Defendants.

JOVINSON CONTROLS, INC.'S MEMORANDUM IN OPPOSITION TO PLAINTIFFS’
MOTION FOR JUDGMENT ON THE PLEADINGS

I. Introduction

Plaintiffs cannot satisfy the high threshold required 10 obtain judgment on the pleadings.
Thosc pleadings show that in carly 2006, Johnson Controls, Inc. (“JCI) responded to a request
for proposals (“RFP™) for professional services issued by the Independent School District No.
709, Duluth (the “District”). The District utilized a selection committec to analyze the responses
recaived from the numcrous contractors, including JCL - After thoughtlul consideration of the
responses recerved, the Distnict found JCI's response 10 be appropriate, responsive to the RFP,
and in keeping with the Diswrict’s procedures and standards. As such, the District aceepted JCI's
response, and JCI commenced providing the services requested in the RFP as directed by the
Dustrict.

In what has now become a highly contentious political battle, Plaintlls seek 1o challenge
the propricty of the RFP process more thun three years after it was initiated und after the District

and JC1 have performed for years under the agreement reached as a result of that process. Whilc
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IMaintiffs would have the Court believe their cluims, based on the District’s alleged violation of
an intemal procurement policy. are indisputable and sclf-evident, a review of the pleadings
demonstrates they are not, JCI's Answer denics liability, asscrts allirmative defenses and does
not admit the veracity of several exhibits attached to Maintifts’ Amended Complaint. For those
rcasons alone, Plainufts are not entitled to judgment on the pleadings.

I, Facrual Background'

On January 4, 2000, the District issued its RFP. Sce Johnson Controls, Tnc.'s Answer to
Amended Complaint (hereinafter “JCI Answer™) q 4; Defendant ISD No. 709's Answer
Amended Complaint (hereinafter “District Answer™) § 7. In their respective Answers, JCI and
the District dény everything that is not speeifically admitted. In the context of Plaintiffs’ morion,
these demals must be accepted as true. Therelore, Defendants have nor admitted the authenticity
and completeness of Exhibit | of the Amended Complaint, which Plaintiffs purport to be the
RFP. See JC1 Answer § 4 (admitting only that, “upon information and behef, . . . the District

1ssucd a_request for proposals™ by that name); District Answer 4 7 (udmilting only thar *“the

Distict. did issue an [sic] RPP for the smdy, development and implementation of a
Comprchensive and Strategic T.ong-Range Facilities Plan™).
The District received numerous responscs (0 the RFP, cach of which included services

duning the nnplementation phase ol the proposed contract. District Answer 9 [0 Among those

"in making its derermination on Phantiffs” motion for judgment on the pleadings, the Court is confined Lo
# review ol the allegations contained 1n and exhibits lo Plaintiffs’ Amended Complaint dated March 19,
2009 (hereinafier “Amended Complaint™), and the denials, averments, and defenses commned in the
Answers submited by JCI and the Disinicr. See Crivpo v Conboy, 190 N'W. 541, 542 (Minn. 1922).
Because Plaintiffs are the moving paty, fn purposes of the motion, all allegations and defenses contained
in the Answers inust be accepted s true, wnd sll assumplions and inferences drawn from pleadings must
be drawn in favor of JCI und the District.  Upholstering Co. v. First Nat'l Bank & Trust Co. of
Minncapolis, 258 N.W. 724, 725 (Minn, 1935); Lorix v. Crompton Corp., 736 N.W.2d 619, 623 (Minn,
2007y, Callaway v Searon, 194 N.W_ 622, 622 (Minn. 1923); Schommer v. Flowr City Ornamental Iron
Works, 152 NW_ 535, 536 (M. 1915); Stewart v. Lrie & W. Transp. Co., 17 Minn. 372, 1871 WL
3274, %3 (Minn. |871); Ryan v. Lodermeier, J87 N.W 2d 652, 653 (Minn. Cr. App. 1986)
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responses was JCI's response to the RFP (the “Responsc™), which was submitted on January 24,
2006. ICI Answer 9 6. Again, neither JCI nor the District specifically admitted in their
respechive Answers the authenucity of  Cxhibit 3 of the Amended Complaint, which Plamu(ls
purport to be ICI's Response. JCT Answer § 6 (admitting only “thal it submilied a response to
the RFP on or about” that datc). District Answer 4 10 (stating only “that a number of
responscs/proposals were received™).

The District used a selection commirtee to analyze the responses received and to make
recommendations to the School Board. Disirict Answer § 8. The School Board properly
considered responses (rom several finms. and ultimately accepted JCT's Response. District
Answer 9 21 and 22, Specifically, the Distnet found JCI's Responsc appropnate, fully
responsive to the RFP, and in keeping with the District's procedures and standards in the
mdustry. See District Answer 4y 18 and 22.

On January 29, 2007, JCI and the District executed a formal written agreement, captioned
the Master Agreement ong-Range Facilitics Plan Development & Implementation (the
“Agreement”).  JCT Answer 4 10, In entering the Agreement, neither the District nor the
taxpayers were deprived  of the benefits of negotiation and compenition  District Answer § 23.

On June 19, 2007, the School Board approved Resolution B-6-07-2452 (the “Resolution).
This Resolution specifically ratified the Agreement that JC1 and the District had signed. JCI
Answer § 11, 1t was not untl March 19, 2009, that Plaintifts filed rheir Amended Complaint.
See generally, Amended Complaint. Plaintiffs failed to bring this suit in & timely manner and
have cngaged in undue delay. See JCI Answer § 7, and Allirmative Defenses 8. 9. and 10,
District Answer 14 19, 23, 30, 31, and 32. Morcover, the relicl sought by Plaintiffs, if granted,

will severely prejudice the District and its taxpaycrs, District Answer § 27.
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ITI.  T.egal Standard

Motions for judgment on the pleadings are not favored. Ryan, 387 N.W.2d at 653, In
deciding such a mouon, the Court is confined o a review of the allegations and defenses
contmned m the pleadings, although it “may also consider documents and statements that are
incorporated by reference into the plcadings.” See¢ Marchant hv. & Mgmt. Co.. Inc. v. St
Anthony W. Neighborhvod Ory., Inc., 694 NW2d 92, 95 (Minn. Ct. App. 2005); see also
Crispe, 190 NW, ut 542, “A motion for judgment on the pleadings by plaintift is in the nature
ot a demurrer. Tt challenges the sufficicncy of the answer and admits the facts therein set out as
true.™ N W Upholstering Co., 258 N.W. ut 725: Lorix, 736 N.W.2d 619, 623 (court must acccpt
as truc Lhe allegations contained in pleadings under attack);, Callaway, 194 N.W. al 622 (accord);
Schomme, 152 N.W. at 536 (accord), Stewart, 17 Minn. 372 (1 motion for judgment on the
pleadings “admits whatever is well pleaded in the unswer.”). Turther, “the pleadings must be
construcd favorably to the party against whom the judgment is asked.” Ryan, 387 N.W.2d at
033, see ulso Lorix, 736 NW.2d at 623 (all assumptions and nlcrences drawn from pleadings
mMUust favor the non-moving party).

A plamtifl may not vblain judgment on the pleadings unless the pleadings lcave for trial
no fact issucs as Lo the allegations or defenses asserted. See Lloyd v. Secord, 63 N.W. 1099,
1099 (Minn. 1895); Ryan, 387 N W 2d at 653, Thus, where a planti(T seeks judgment on the
pleadings and the material allegations of the compluaint are denied, or where the answer pleads
proper affirmative delenses, judgment is not warranted. Chilson v. Travelers' Ins. Co., 230 N.W,
LIS, 119 (Minn, 1930). “A general denial puts in issuc all the matenal allcgations ot the pleading
or subdivision ol the pleading to which 1t is directed.” Crispo, 190 N'W._ a1 542 That the

denials and allegations contained in the answer arce “gencral and indefinite . . . does not render
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them insufficient as against a motion for judgment on the pleadings, sny more than it would
against a demurrer,” Stewart, 17 Minn. 372, Further, & proper affinmative defense cannot be
disposcd of by a motion for judgment on the pleadings. Chilson, 230 NW._at 119. Finally, even
where the movant could be entitled to partial relief, a motion for judgment on the pleadings must
be denied where the recovery sought is not limited 10 the partial rehicl w which the movant
would be entitled. Kwnne v. Kanne, 138 N.W. 25, 27 (Minn. 1912).

IV.  Argument

A, The Pleadings Highlight Disputed Issues of Material Facts and do not Lend
Themsclves to Judgment,

The denials, averments contradicting the allegations of the Amended Complaint and
properly asserted affirmative defenses contained in JCT's Answer and the District’s Answer must
be accepted us true.  Accordingly, it is clear that Plaintiffs arc not catitlcd (0 the summary
disposition they scck.  Notably, none of the matenal allegations contained in Plainuffs’
Amended Complaint have been admitted ® See Chilson, 230 N.W. at 119 (judgment on the
pleadings not appropriate where material allegations of the complaint are denied), Crispo, 190
N.W. at 542 (general denial sufficient to put in issue all the matenial allegations of the plcading
or subdivision thereof). In the Amended Complaint Plaintills cssentially allege that the District
violated its competitive bidding policies and/or shused its discretion by

*  Not reguesting in the RFI* a breakdown ot costs for the implementation phase of

* Plainti{ls contend in the Motion that “defendants have largely admitted that the exhibus 1o the amended
complaint . . . are genuine.” Motion at p. 3. However, a review of JCI's Answer demonstpaics that JCI
did not specifically admit the genuineness off Exhibits 1, 2, 3, or 4; the documents Plaintiffs purport to be
the REFP. thie District’s responses (o certain questions reparding the RFP, 1C1's Response, and a District
repon 10 the School Board regading JCT's Response.  See JCI Answer 91 4, 5, 6, and 7. Similarly, the
District did not specifically admit the genumeness of any of the Exhibits to the Amended Complaint, See
District Anewer 44,7, 9, 10, 11,13, 14, 16, and 17. "Ihus, the pleadings leave unresolved issues of fact
as (o the accuracy and com - - T e :

jon at p. 3. { In addition, the documents must be mterpreted in the proper context, whidl
requires investigation through discovery ol the documents, policics and cvenis at issue.
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the services,
e Accepling JCI's Response despite an alleged “'substantial variance” from the RFP;
and
e Entering into an agreement with JCI for implementation scrvices without
submitting the same 1o a competitive bidding process and in 4 munner which
allegedly deprived the District of the benelils of negotiation and competition,
See Amended Complaint 9§ 16-22. JCT and the District deny thesc allcpations. See JCI Answer
4 14; District Answer 4 20-25 Importantly, JCl and the District aflirmatively aver that:
¢ The RFP process was lowful, appropriate, carcfully considered and reasonable.
See JCI Answer | 1, and 15-17; District Answer 99 20 and 21
¢ The District found JCI's Response appropriate and responsive o the RFP, and in
kceping with the Distniet’s procedures and standards in the industry. See District
Answer 1Y I8 and 22; and
o  Compentive hids were not required by law or District policy, and neither the
District nor the taxpayers were deprived of the bencfits of negotistion and
competition. See Distriet Answer Y19 17, 20, 21, and 23.

In addition Lo these unresolved lsct issues, judgment on the pleadings is inappropriatc
because JC1 and the District have each asserred proper affirmative defenses that cannot be
disposed of by a montion for judgment on the pleadings. See Chilson. 230 NW. at 119. Tor
example, in addition 1o other delenses, both JCI and the District have asserted the affirmative
detense of laches. See JCI Answer Affirmative Defense 9, Distnet Answer § 30, As discussed
below, application of the doctrine of laches is u question ol fact. Keough v. St. Paul Milk Co.,

285 N.W. 809, 816 (Minn. 1939); llarr v. City of Fdina, 531 N.'W.2d 603, 606 (Minn App.
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